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4 April 2003 
 
 
Virginie Mennesson 
CISPR Department 
The Financial Services Authority 
25 The North Colonnade 
Canary Wharf 
London 
E14 5HS 
 
 
 
Dear Virginie 
 

CP 163 The UCITS Management Directive  
– A Joint Consultation. 

 
The Depositary and Trustee Association (DATA) represents depositaries and trustees of 
authorised unit trusts and open-ended investment companies (OEICs).  At the end of February 
2003, the members of DATA were responsible for the safeguarding of £188 billion of authorised 
funds under management. 
 
DATA are comfortable with the main proposals contained in CP 163.  However DATA believes 
that FSA are being super-equivalent when implementing the delegation requirements of the 
Management Directive. The attached appendix documents DATA’s concerns. 
 
Yours sincerely  
 
 
 
 
Sean Quinn 
Chairman 
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Appendix 1 
 
Q4.7 Do you agree with the proposed rule changes to CIS? 
 
Article 5g of the UCITS Management Directive imposes additional rules relating to delegation of 
regulatory functions by the management company.  We are however concerned that in 
implementing this Article in the CIS Sourcebook the FSA have extended the remit to include 
trustees and depositaries, thus making the UK super-equivalent.  The extension of this provision 
will give rise to issues where the trustee delegates activities to a custodian which is not a group 
company.    
 
DATA believes that trustees and depositaries should not retain liability for actions or omissions 
of the delegate, where reasonable care has been taken in the selection of the delegate. 
Obviously we appreciate that CIS 7.10.5G would still apply.  This change may result in 
additional costs for trustees and depositaries due to closer monitoring of delegated functions to 
non-associate companies.  These costs will have to be ultimately borne by investors as charges 
for depositary services will need to be increased.   
 
The trustee and depositary industry is relatively small with only 8 active members.  Such an 
extension of these requirements could be determined by the parent company as introducing 
unacceptable risk and cost and could give rise to further firms exiting this market.  We believe 
such introducing super-equivalence without justification could have detrimental implications 
across the authorised fund industry. This would clearly not be in the best interest of investors. 
 
We therefore recommend that “trustee” is omitted from CIS 7.10.4R(5) and CIS 7.10.4R(6) is 
reinstated deleting the words “the manager or”.   
 
 
 
 


